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* . behalf of herself ahc! all others
‘similarly situated

- MICHAEL P. STARKOWSKI

- whose state funded medical benefits were term

-of laintiffs' consists of impoverished legal im
p

_proposed class. The named plaintiff claims th

September, 2009, No. 09-05 violates the propq
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HONG PHAM, Individually and on
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MEMORANDU

SUPERIOR COURT

JUDICIAL DISTRICT OF HARTFORD

. DECEMBER 18, 2009 -

This is an action by a recipient of publi

in the state of Connectlcut for less than five ye
1, 2009, ﬁom the State Medical Assistance for|
1, 2009, the named plaintiff, Hong Pham, com
P. Starkowski,' in his official capacity as cbmn‘

(DSS), seeking to enjoin the state from termin:

' The named plaintiff proposes the following class: all Iegal noncitizens w?ld
five years, who meet all requirements of the federal MCdlLald program, q

nd who wo. (% b }1*35
scptcmbcr %O 6mog

presence in the United States for more than five years, 4
but for the implementation of Public Acts, Spec. Sess.
plaintiff is a member of this class.

M OF DECISION

¢ assistance seeking to represent a class of persons
nated on December 1, 2009. The proposed class
migrants with significant medical needs, residing
ars and who were te’rminatec‘i, effective Decc;,mber

Noncitizens (SMANC) program. On December

1ssioner of the state department of social services
pting benefits to herself and all members of the
= enactment of Public Acts, Spec. Sess.,

sed class members’ right to equal protection of the

n tﬂ}g nldmted States for less than
oSt @ted to citizenship or
SEqu) furiiled medical assistance
09-05. Ttis undlsputcd that the named”
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nenced this action against the defendant, Michael
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proposed class received medical assistance fro

. PA. 09-05, which eliminated much Qf the SM

explained that an individual could continue to

Sess. P.A. 09-05, is solely based dn_ their alien

-deprive any person of life, liberty or property, without
Jjurisdiction the equal protection of the laws.” (Empha

laws as guaranteed by the Fourteenth Amendment to the United States Constitution” and article

first, § 20, of the Constitution of Connecticut.’

The complaint alleges the following fagts. Prior to December 1, 2009, all members of the

n the state of Connécticut through the SMANC

program. - However, in response to budgetary ¢oncerns; the general assembly passed Spec. Sess.

ANC program and changed the statute governing

the State Administered General Assistance (SAGA) Medical program effectively excluding the

proposed class members from qualifying. Inr

the defendant mailed notices to apprdximately

residents notifying them that due to the €liming

medical assistance would be terminated effect

csponse to the passage of Spec. Sees. P.A. 09-05,
4823 lawful per_maﬁent residents and other legal
tion of the SMANC program, their state funded
\re December 1, 2009.4'_A1th0.ugh the letter

recelve medical assistance if he could demonstrate

eligibility under another pro grzim, it is undispyted that the members of the proposed class cannot

do so. Accordingly, they are left without medklcal assisténce after December 1, 2009.

The complaint alleges'the elimination

bf the SMANC program for members of the

proposed class and their exclusion from the SAGA Medlcal program by the enactment of Spec

% The Fourteenth Amendmem to the United States Con
enforce ahy law which shall abridge the privileges or i

age. Because benefits are bemg demed to the

titution provides in relevant part: “No state shall make or
imunities of citizens of the United States; nor shall any State»
ue process of law; nor deny to any person within its:

is added.)

3 Article first, § 20, of the constitution of Connecticut, is amended by articles five and twenty-one of the
amendments, provides: “No person shall be denied the elzqual protection of the law nor be subjected to segregation or
discrimination in the exercise or enjoyment of his or hgr civil or political rights because of religion, race, color, -
ancestry, national origin, sex or physical or mental disabrlrty ?

* An individual did not lose medical benefits under SMANC on December 1 2009 1f he or she requested an

administrative hearing on the issue of eligibility. In tha

t instance, the recipient continues to receive coverage under

SMANC until a decision is issued by the hearing officg } A DSS administrative hearing on the issue of eligibility .

2009, only 143 of the approximately 4823 recipients n

" for SMANC and other programs is available to any individual who requests one. Nevertheless, as of December 8,

tified had requested a hearing, Because the proposed class
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A

proposéd class members solely based on their alienage, the complaint alleges the state’s action

violates the Equal Protection clauses of the sta

& and federal Constitutions.

On December 1, 2009, the named plaintiff filed a motion for class ccrtiﬁcation pursuant

to Practice Book §§ 9-7° and 9-8.° A memoran
\ : .

dum in support accompanied the motion. A

| ~ hearing oﬁ the permanent inj unction took placg on December 9, 2009. On December 10,2009,

pursuant to Practice Book § 5-1, the defendantjfiled a motion for leave to file a supplemental

brief “in order to address two claims that arosglorally for the first time near the end of oral

-

argur_nent [at the December 9th hearing.]” The|court gran;ced the motion, and the defendant filed |

" its sur-reply brief on December 11, 2009. In particular, the defendant raised the issue of subject

matter jurisdiction with respect to the court’s 3 uthori.ty to order injunctive relief retroactive to the

termination date of the SMANC program. Th

defendant’s éur—reply on December 14, 2009.

LEGISLATIV

 named plaintiff filed a response to the

E BACKGROUND

of individuals is, by definition, ineligible for any other program, it is undisputed that even the individuals who ,

requested a hearing will inevitably lose their benefits.
5 Practice Book § 9-7 provides: “One or more members

of a class may sue or be sued as representative parties on

" behalf of all only if (1) the class is so numerous that jojnder of all members is impracticable, (2) there are questions

of law or fact common to the class, (3) the clainis or deffenses of the representative parties are typical of the claims
or defenses of the class, and (4) the representatlve partigs will fairly and adequately protect the interests of the

class.”
® As in effect at the time of the motion, Practice Book §

9-8 provides: “An action may be maintained as a class

action if the prerequisites of Section 9-7 are satisfied afd the judicial authority finds that the questions of law or fact .

common to the members of the class predominance ove¢r

any questions affecting only individual members and that a.

class action is superior to other available methods for t e fair and efficient adjudication of the controversy.” - i
The named plaintiff argues that this motion is|Subject to Practice Book § 9-8, as amended. On June 22,

12009, the judges of the Superior Court revised section 9-8 of the Practice Book. However, by the named plaintiff’s

own admission, the amendment is not effective until January 1,2010. As such, because this motion was brought

prior’to the effective date of the amendments, the court]

tmds 2009 version of Practice Book § 9-8 controls. ,




This action-invofves claims relating to t
SAGA Medical programs. Before turning to th

programs, their history' and their relationship td

fully.

Federa

Federal Medicaid is an optional brogral
govémment pro(zides federal matching funds t
to certain categories of needy recipients. As a
" the réquiréménts set forth in Titlé XIX of the §
reguiations. Although federal law sets fofth cq
receipt of féderal funds, it alsb pfovides certair

submits its own state plan specifying the terms

program. Accordingly, each state plan is uniql

coveragé wés available to anyone deemed ‘-‘éat
child, p.regl.lant,.or the pa%ent of a dependant cl
.residency. See 42 C.F.R. § 435.406 (a) (1990

| On Augﬁsﬁ 22, 1996, Congress enacted
Medicaid coverage for select. individuals. The

Reconciliation Act of 1996 (PRWORA),-and ]

as we know it” and to further a national immig

7 For purposes of this discussion, the term “federal Med
codified at 42 U.S.C. § 1396 et seq..

¥ For example, Connecticut has elected the 209 (b) op
elderly and disabled individuals whose income exceeds

)

)
j

e merits of the case, a brief discussion of these

e federal Medicaid,7 and state SMANC and
one another is necessary to understand the issues .

A
I Medicaid

m, enacted iin 1965, whereby the federal

the stétes-for use,inA furnishing medical assistance
condition of feceipt, the states must comply with
ocial Security Act and its implementing

rtain requirements and pyohibitions{ on a state’s

! options the state can elect to ccl)ver.’8 Eéch state
and .conditions of the state’s palTi(;ip.atiOIl in the

e to- that state. Prior to 19 96, federal Medicaid
:goriéélly needy” (i.e., disabled, blind, elderly, a -

ild) without regard to citizenship or United States

legislation significantly impacting federal

Personal Responsibility and Work Opportunity

litle IV in particular, was designed to “end welfare

ration poliéy of self sufficiency. In the preamble

icaid” is used to refer to federally subsidized Medicaid

ion” by choosing to extend federal Medicaid benefits to
the established income standards but nonetheless have

+




‘state funded medical assistance programs., Tit]

- aliens and aliens permanently residing under ¢

to Title IV, Congress stressed that its goals in revamping the federal Medicaid program were to

discourage aliens from immigrating to the Unit
public assistance. See id. Congress stated th

government interest.” See id:, § 1601 (6), (7)

ed States for purpdses of avaiiing themselves of

w mééting these goals was a “compelling

By enacting Title IV, Congress restrict¢d alien eligibility for federally funded public

assistance benefits, including federal Medicaid

aliens and non-qualified aliens. See 8 U.S.C.

and invited states to follow suit with their own
e IV divides aliens into two categories: qualified

1641. Qualified aliens include aliens lawfully

admitted for permanent residence (green card Rolders) and‘cer’tai_n others authorized by the

statute. See 8 U.S.C. § 1641 (b)-(c). Any alie

_ statute. It is undisputed that the plaintiffs are a

Title IV renders all non-qualified alieng

(a). Qualified aliens are then divided into two

States before August 22, 1996; and those afrivi

Medicaid must be provided to some of the qua

the second group, i.¢., qualified aliens arriving

Medicaid is largely unavailable until an indiviy

See 8 U.S.C. § 1613 (a).” Furthermore, Title |

period beyond five years for these qualified alj

undisputed that all members of the proposed dl

1 not considered a qualified alien, including illegal
lor of law, is 4 noh—qualiﬁed alien under the S
1l qualified aliens. .

ineligible for fedéral Medicaid. 8 U.S.C. § 1611

groups: those lawfully residing in the United

ng lanully sbmet_ime thereafter. Federal
ified aliens in the first group. For individuals in V'

in the Unitéd States after August 22, 1996, federal

lual has been in the United States for five years.

V authorizes states to extend the ineligibility

ens. 8 U.S.C. § 1613 (a). In the present case, it is

ass fall into the second category of qualified
, , :

significant medical expenses that reduce their income tp

option); General Statutes § 17b-282 (enacting the optiom). !

established standards. See 42 U.S.C. § 1396a () (209 (b)

? Connecticut’s adoption of the federal Medicaid requirLe'ment pertaining to qualified aliens who have been in the

United States for less than five years is codified at Gen

ral Statutes § 17b-257a.




aliens because they arrived after August 22, 19

five years. As such, théy are ineligible for feds

State Funded 1‘

As ‘a condition of the receipt of federal
réquirements on state funded p.r‘ograms. In pat
ineligible- for state funded medical assistance.
state funded medical assistance to nonjqualiﬁe

~ anew law that affirmatively provides for their

With regard to so>1ely state funded medj

. the United States for less’than five years, Titlg
extent bengﬁts are offered. See’8 US.C.8 16
law‘ and éxéept as provided in éubsection [b] g
" eligibility for any State ﬁublic beneﬁts‘ of aﬁ é
| 1641 Ao‘f this title], a nonimmigrant undér the [

et seq.], oran alien who is paroled into the Un

U.S.C. § 1182 (d) (5)] for less than one year . |

. funded medical assistance to all, some, or no ¢
less than five years. In the context of this cas
extent, state funded medical assistance is avai

members of the proposed class.

|

|

96 and have been in the United States for less than

t
L

ral Medicaid.

B .

viedical Assistance

ﬁmding,APRWORA also imposed cerfain
ticular, PRWORA renders non-ciualiﬁed aliens
Never‘[heless., TitlevIV allows states to providle

d aliens if the éta’te, after August 22, 1996, enacts
eligibility. See 8 U.S.C. § 1621 (d). -

cal assistance for most qualified alieﬁs residing in‘
[V allows the states to decide whether and to what
P2 (a) (“Notwithstanding any other provision of

f this section, a State 1S éuthorized to determine the
ien who is a qualiﬁe& alien [as de.ﬁned in seétion
nmigration and Nationalﬁy Act [8 U.S.C. § 1101
ted States under section 212 (d) (5) of such Act [é

..”") Thus, the states may elect to offer state

ualified aliens residing in the United States for

e then, Connecticut decides whether, and to what

able to such qualified aliéns, including the
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In addition to the federal Medicaid pro
medical assistance programs for eligible resideg

discussed above, because Connecticut receiveq

rram, Connecticut maintains two state funded

nts: SAGA Medical'® and SMANC.'' As

federal funding under the federal Medicaid

program, these programs are subject to the provisions of 8 U.S.C. §§ 1621-1625 and the

implementing regulations.. 'Undelr'§ 1622, Con

whether to extend benefits under SMANC and

S
SMANC was desigﬁed to assist categor
for federal Medi”caid'because they have beeﬁ 1
Effectively, Connecticut’s en.actment of SMA
medical assistance for those quabliﬁed aliens w
PRWORAS Prior to the enactment of Spec. Sg¢
| SMANC if he was ineligible for federal Medi
within the last five years. In layﬁlan’s terms,
they were: (1) needy; (2) had been in the Unitg
over the age of 65; (b) under the age of 21; (b
(d) disabled. Benéﬁts provided to recipients

All thisvchanged with the legislature’s enactmik

for most recipients, including the plaintiffs.

necticut can, with certain_excepti{ons, decide
SAGA Medical to qualified aliens.

1

AANC

ically eligible qualified aliens who do not qualify

1 the United States for less than five years.

NC in 1997 affirmatively pfovided state funded
ritten out of federal Medicaid by virtue of

rss. P.A. 09-05, an in_di?idu_al qualified for

raid solely because he arrived in the United States

egal immigrants could obtain SMANC benefits if

d States for less than five years; and (3) either: (a)
the parent of.a dependant child; (c) pregnaﬂt; or

ere similar to those provided by federal Medicaid.

nt of Spec. Sess. P.A. 09-05, terminating SMANC

' General Statutes § 17b-192 (a) (Rev. to 2009), whicl
Commissioner of Social Services shall implement a st3

governs SAGA Medical, provided in relevant part: “The

te medical assistance component of the state-administered

general assistance program for persons ineligible for M Edicaid. [Subject to certain exceptions, e]ligibility criteria

concerning income shall be the same as the medically
'' General Statutes § 17b-257b (Rev. to 2009), which g
aliens . . . who have not been determined eligible for M

N

eedy component of the Medicaid program . . . .
overns SMANC, provided in relevant part: “[Q]Jualified
edicaid or for state-administered general assistance medical

99



li2
S.AGA Medical =
SAGA Medical provides as‘sistan'ce' to individuals with insufficient income and assets to
meet their basic needs and who are not categorically eligible for federal Medicaid. Eligibilit}./ for

7 SAGA Medical is not conditioned on citizenship or a specified period of residency in the United

ical benefits by meeting the eligibility

 States. Qualified aliens can obtain SAGA Me

requirements regardless of when they arrived ip the United States.

Prior to Spec. Sess. P.A. 09-05, the texp of the statute govg_ming SAGA Medical perided
that cbverage was available to “peérsons ineligible for [féderal] Medicéid.’-’ »General. Statutes §

17b;192 (a) (Rev. to 2009). | Section 55 of Spee. Sess. P.A. 09-05 amended the language of the

statute to prévide benéﬁts only to ;‘persons wh‘? do not meet fhe Categoricz;l eligibility criteria’if‘or
| [f‘ederal]i Medicaid on the basis of age, blindng s, disability, pregnaﬁcy, being a parent or other

caretaker relative of a dependent child, being 4! child under the age of twenty—(.)ne',‘ ér having been

.screéned for breast or cervical cancer under thg Centers for Disease Coﬁtrol and Prevention's

National Breast and Cervical Caﬁcer Early Detection Program and are found'to need treatmeﬁt

for either breasf or cervical cancer.”" It is undigputed thaf the language of the statute, as amended, ' _f

bars the proposed c¢lass members frc;ln qualify/wilng for SAGA Medical coverage because they

meet the categorical requirements for the fedefal Medicaid program.

aid prior to July 1, 1997, shall be eligible for state-funded assistance or the HUSKY Plan, Part B subsequent to six
months from establishing residency in this state.” » ' .




DISG

The court turns to ‘ic»motions at hand.
argufnent that the relief requested by the plainty
_ iimﬁunity and the Eleventh Amendment to the

the plaintiff’s motion for class certification in p

Decision will address the merits of the compla

SOVERIGN 1]
ELEVENTH AM

I
1

Thé defendant argues thé doctrines of §
immuvrli‘[y12 jurisdictionally bar the plaintiffs’ 1
an exceptioﬁ to the doctrines of sovereign and
plaintiff seéks declaratory or ir.1ju'nctive relief §
administered a program in an unconstitutional
relief is available. The defendant also argues

n

- defendant td pay any claims for covered servig

'2 The defendant claims the doctrine of sovereign immy

" to their state constitutional claim, and the Eleventh Amp

1

USSION

In part II A, the court will address thé defendant’s
ft 1s barred by the doctrjnes of soverel gn

United States Constitution. The court will turn to
art I B. The rerﬁainder of this Memorandum of
nt.

A.

MMUNITY AND

ENDMENT ISSUES

overeign immunity and Eleventh Amendment
cquest for retroactive injunétive relief.”” Although
Fleventh Amend.ment immunity exists where a
ased upon a finding fhét a staté official

manner, the defendant claims only prospective

hat since retroacﬁvé relief-'would require the.. -

es provided during the périod between the

hity bars the proposed class’s request for retroactive relief as
ndment bars their request for retroactive relief as.to their

- federal constitutional claim. Defendant’s Eleventh Amendment claims are irrelevant, as it is well settled that “the

Eleventh Amendment does not apply in state courts.”™ 4
. U.S. 197, 204-205, 112 S. Ct. 560, 116 L. Ed. 2d 560 (
A.2d 415 (2007). .

I
¥

'* The defendant does not challenge the court’s jurisdid
court’s decision) should the court find in favor of the p

Vilton'v. South Carolina Public Railways Commission, 502

991); Sullins v. Rodriguez, 281 Conn. 128, 137 n.10, 913

ion to issue prospective relief (i.e., relief from the date of the
oposed plaintiff class.




tenﬁiﬁation of the SMANC program and the d

constitute monetary relief, which sovereign im

In their reply, the plaintiffs argue their

immunity because their claim for injunctive rel

_longstanding exception to the doctrine. Additig

monetary relief.

“[TThe doctrine of sovereign immunity
(Internal Aquofation marks omitted.) Beecher v

Conn. 130,134, 918 A.2d 880 (2007). “[A] st

waived . . . [or jurisdiction] conferred by the p

of suibject matter jurisdiction] . . . once raised,

answered before the court may decide the case

Holmgren v. Commissioner of Public Health,
plaintiff bear§ ‘th‘e burden oflproving subject m
(intemal quotation marks omitted.) Fort Trun
Conn. 432, 430 n.12, 829 A.2d 801 (2003).
“The principle that the state cannot be
well;estab}ishea under our casé law. . .. It has
~ general, ﬁndiﬁg its origin in ancignt common
immunity as an entity, but [w]e have also recq
’ it§ bfﬁcers and agents, a suit against a state of
represents the state is, in effect, against the st

narrowly construed under our jurisprudence.

3

gte éf the court’s decisibn, any such relief >W(‘)uld
nunity would preclude.

claims are not barred by the doctrine of sovereign
ef on the basis of a constitutional violation is a
nally, the plaintiffs assert they do not seek |
implicates squect matter jurisdiction . . ..”
Mohegan Tribe éf]ndians éfConﬁecticut, 282
bject matter jurisdicti’onai defect may not bé

arties, éxplicitly or implicitly. ... [The questioﬁ
cither by a paﬁy-or by the couﬁ itself . . . must be
” (Internal quotation marks dmit%ed.) Batte-

P81 Céim. 277,283,914 A.2d 996 (2007). “[T]hé
atter jurisdiction, whenever and however raised.” '

ybull Conse?vancy, LLC v. New London, 265

sued without its consent,.or sovereign immunity, is

deep roots in this state and our legal system in
aw. ... Not only have we recognized the state's

gniz'ed that because the state can act only through-

ficer concerning a matter in which the officer

e.... Exceptions to this doctrine are few and

10




“[T]he sovereign immunity enjoyed by

exceptions: (1) when the legislatlire, either expi

statutorily waives the state's sovereign immuniv

74, 86, 818 A.2d 758 (2003); (2) when an actiq

basis of a substantial claim that the state or on¢

constitutional rights; Doe v. Heintz, 204 Conn
action seeks declaratory or injunctive relief on

conduct to promote an illegal purpose in exces

Rioux, 229 Conn. 479, 497, 642 A.2d 699 (199,
301, 325, 828 A.2d 549 (2003). . .. For a claif)

complaining of unconstitutional acts, we requili

the factual underpinnings if placed in issue . .
constitutionally protected interests. . . . In the

to support the applicability of [an exception],

the state is not absolute. There are [tliree]

ressly or by fprpe ofa neceasary implication, |

y; Martinez v. Depff of Public Safety, 263 Conn.
h seeks declaratory or injunctive relief on the.

of its officers has violated theplaintiff’.s

17, 3l, 526 A.2d 1318 (l987); and (3) when an
the basis of a substantial allegation of wrongful

s of the_ofﬁcer’sistatutory authority. .An(inerélla v.'
4), overruled iri part by Miller v. Egan, 265 Conri.
n made pursuant to the second expeption, |

e that [t]he allegatioris of such a complaint and
clearly demonstrate an incursion upon

absence of a proper factual basis iii the chplaini

he granting of a motion to dismiss on sovereign

immunity grbunds is.proper.” (Citations omitfed; internal quotation marks omitted.) Columbia

Air Syervices,vlnc‘. v. Dept. of Transportation, 293 Conn. 342, 349-50, 977 A.2d 636 (2009).

| Although sovereign immunity is not a lefense to claims for deplaratory or injunctive.
relief, it is a well established defense to a claiin for monetary damages. See Miller v. Egan,
supra, 265 Conn. 315-16. Absent legislative authority, no monetary award against the‘ state or its
‘ officials will be permitted. Id., 316. Thus, in situatioi_is where, based on a state officer’s

allegedly wrongful or unconstitutional condudt, the plaintiff soughf both injunctive relief and

monetary damages, couits have treated the tw

Trustees; 207 Conn. 59, 60-61, 539 A.2d 100

issues separately. See, e.g., Barde v. Board of

(1988); Heintz, supra, 204

11




Conn. 36-37; Fetterhan v. University ofConne’cticﬁt, 192 Conn. 539, 553,473 A.2d 1176

(1984).

In Miller v. Egan, supra, 265 Conn. 314, our Supreme Court explained “[s]overeign

immunity rests on the principle and on the haz

govemmenté to private litigation might constit

their functions and with their control over their

.. Because a court may tailor declaratory and

interference, and in order to afford an opportuy
actions that seek injunctive or declaratory relig

statutory authority or pursuant to an unconstity

" underlying the doctrine of sovereign immunity
k;mittéd.) h

- The defendant’s assertion that no vmonf
‘consent is correct. However, the court rejects

somehow that, should this court decide in favq

may refuse payment for réquests received afte]

P.A. 09-05, §§ 55, 64. An injunction, by its v}

future harm“. Prev\ention of future harm c;ften
difference betweeﬁ retroactive relief, which is
~ the law, which is permissible, can become sor
: allegred. Consistent with federal preéedent, th
| peﬁ?lits courts to enjoin state officers to c‘onfo

. Constitution, notwithstanding a direct and sub

i

ard that thé subjection of the state and federai

ute a serioué interference with the performance of
r_espectiVe instrumentalities, funds and property. .
injunctive relief so as to minimizé any such

rity for voluntary compliance with the judgment,
‘f against a state officer acting in excess of

tional statute do not conflict with the policies

I

” (Citation omitted; internal quotation marks

b
”

tary damages are permitted without the state’s |
ﬁe defendant’s claim to the extent it implies

r of the proposeci class of plaintiffs, the defendant
i the date of this order on the basis of Spec. Sess.
ry nature, is proépéctive and designed to prevent -
equires prospective ycomplian‘ce with the law. The
not permissible, and prospectivé compliance with
1ewhat murky where unconstitutional conduct is

s court takes the view that p.rbspective coinpliance

'm their conduct to requirements of the

stantial impact on the state treasury. See Milliken

12




v. Bradley, 433 U.S. 267, 289, 97 S. Ct. 2749,

although the court may not order back paymen

un'coﬂstitutional law from the date of the order]

state treasury. The court therefore finds that p

barred by sovereign immunity.

CLASS CH

53 L. Ed. 2d. 745 (1977). In other words,
t, it may enjoin the defendant from enforcing an

This is so even if it requires payment from the

roposed class of plaintiffs’ claims for relief are not

B

RTIFICATION

The court turns now to the plaintiff’s nLotion for certification of all legal noncitizens

residing in the United States for less than five

Medicaid program other than those related-to ¢

more than five years, and who would be eligib
'impleméntation of P;]bliC Acts, Spec. Sess., S
" a procedural mechanism enabling reﬁresentati
unnamed persons, who are not joinéd in the aq
Conn. i2,'836 A.2d 1124 (2003) (Collins I).
efficiency, péevent the proliferation of lawsuif
Sée id. “A trial Courf musf undertaké a rigoro
borne the burden of demonstrating that the cla
9;7 and 9-8 have been met. . . A trial court t
Whetlléi a suit shoulci proceed as a class actiof
omitted.) Collins v. Anthem Health Plans, Ing

(Collins 11)."*

' Both parties stipulated to certification of the proposq
rigorous analysis to determine whether the plaintiffs h

I

I

years, who meet all requirements of the federal

itizenship or presence in the United States for

le for state funded medical assistance but for the

Eptember, 2009, No. 09-05. “Class certification is

ve parties to litigate on behalf of a class of
tionv.” Collins v. Anthem Health Plans, Inc., 266

'he class mechanism is designed to increase

s, and eliminate duplicate efforts and expenses.

1s analysis to determine whether the plaintiffs have
5SS certiﬁcation requirem.ents of Practice Book §§
oﬁetheleés has broad discretion in defermining

J (Citations omitted; internal quotation marks -

., 275 Conn. 309, 320-21, 880 A.2d 106 (2005)

d plaintiff class. Nevertheless, this court “must undertake a
ve borie the burden of demonstrating that the class

13




e

“In determining whcther to certify the ¢
allegations of the complaint as true. . . . That g
the pleédings wheﬁ detgrmining whether the te
On the contrary, {our Supréme Court has stated
considerations that are enmeshed in the factual
‘of action . . . and that it [sometimes] may be n¢:
pleadingsbefore coming to rest on the certiﬁcT
a claés action, thowever] the'question' isnotw

of action or will prevail on the merits, but rathg

\-

F
P

rules] are met. . . . Although no party has a ﬁg
regarding the propriety of class certification sh

“The rules of préctice set forth a two sf
whether an action or claim quéliﬁeé for class g
the four prerequisites to a claés action, as specf
pfereqﬁisites are: (1) nufnerosity — fﬁat the claf
feaSiBle; (2) commonélity _ that the members
that the [répresehtative] plaintiff’s claims are
of repr:esentation — that the intérésts of the clag

“Second, if the foregoing criteria are sj
céﬁiﬁcation requirements of Practice Book § P

predominance — that questions of law or fact d

H

ass, a. [trial] court is bound to take the substantive
oes not mean, howg;ver; that a cdurt 1s limited to
quirements for class éertiﬁcation have been met.

] that [t]he class determination.generallyi~_nvolyes .
and legal issues comprising the [plaintiffs’] cause
cessary for the coilﬁ to probe béhind the-

tion question. . . . Ip determining the propriety of
iether the plaiﬁtiff or plaintiffs have stated a cause

r whether the requirements of [the class action

ht to proceed via the class mechanism .. . doubts
ould be resolved in favor of certification. . . .
ep process for trial courts to follow in determining

ction status. First, a court must ascertain whether ‘

fied in Practice Book § 9-7, are satisfied. These

s is too numerous to make joinder of all members

have similar claims of law and faét; (3) typicality —
ypical of the claims of the class;rand (4) adequécy _

s are protected adequatdy. e

tisfied, the court must then-evaluate whether the

-8 are satisfied. These requirementé are: (1)

ommon to the members of the class predominate

certification requirements of Practice Book §§ 9-7 and
Collins v. Anthem Health Plans, Inc., 275 Conn. 309, 3
notwithstanding a defendant’s failure to object to class

9-8 have been métf’ (Internal quotation marks omittéd.) ,
20-21, 880 A.2d 106 (2005) (Collins II). This is true
certification because the court is bound to protect the




ey

Because our class certification requirements arg

over any questions affecting only individual mgmbers;.and (2) superiority — that a class action is

-superior to other available methods for the fairjand efficient adjudication of the controversy. . . .

similar to those embodied in rule 23 of the

Federal Rules of Civil Procedure, and our Jurisprudence governing class actions is relatively

undevelc;péd, we look to federal case law for gridance in construing the provisions of Practice

Book §§ 9-7 and _9-8."’ (Citations omitted; internal quotation marks omitted.) Id., 321-23.

Before turning to the requireme_:nts of Practice Book §§ 9-7 and 9-8, this court notes that

three groups of iﬂdividuals who fall within thg:
benefits terminated by Spec. Sess. P.A. 09-05.
children and you‘_ng aduits under the age of 21;
in receipt of, or had an épplication pending for
Spec. ‘Sess. P.A. 09-05; §§ 20, 64. As such, th

for purposes of the analysis and certification. '’

proposed class definition did not have their
These individuals ére: (1) pregnant women; (2)
and (3) those who, as éf September 8~, 2009, were
home care serVices or nursing facility care. See
e court excludes these individuals from the class

See Robidoux, supra, 987 F.2d 937 (“A court is

not bound by the class definition proposed in the complaint-and should no dismiss the action
y the prop p :

| simpl}i because the complaint seeks to define fhe class too broadly.”)

1

Numerosity

“[1]t 1s clear that a proper determinatiom of numerosity is not through application of any

rigid formula, but rather, by a flexible inquiry
action. There is no magic number for determiy

putative parties will be impracticable . . . . [Rh

taking into account the entirety of the particulaf
ing whether, in a particular case, joinder of all

ither] [t]he issue is one to be resolved in light of

interests of the proposed class members. This requires
requirements of Practice Book §§ 9-7 and 9-8 are met.

in all circumstances, an examination of whether the




@

‘the fac:ts-an'd circumstances.of the case. ... Fu
"~ not rna-ndate that joinder of all parties‘ be impog

- of joining all members of the class make use o

291 Conn. 433 475-76, 970 A.2d 593 (2009)

; _' fa‘ct.ron's, ’geographic dispersionof class membe

. ,;atoil'rty‘of( _clairnants to' institute ‘in.dividual suits

: Q. which would invol-ue future clase'rnembers.” /
1993').' In particular, where ‘also nurnerou‘s, lov
cornmonly meet tne requirement of irnpractica

k . staté, 1in1rted financial _resources, lack of legal
. 1d, see also T aylosr'vi; Hous‘z'ng‘Aut}to‘vriZy of Ne

' No. 3:(58@557 (D. Conn. March.9, 2009); Ma

. Unlted States Dlstrlct Court Docket No. 3:03¢

- Rowland Umted States District Court Docket
2001) l, AR

. - econemy, geography, and resources make join

. After the exclusions referred to above; the only rema
< medical benefits.under SMANC on-December 1, 2009

rthermore, [t]he numerosity requirement . . . does
sible — only. that the difficulty or inconYenience

i the class action appropriate.” (Cita_tions omitted;

internal quotatiOn marks ornitted.) " New Hartfard v. Connecticut Resﬁource‘s Reco?eryAuthoﬁly,

“As, to the 1ssue of 1mpract1cab111ty, a court properly takes into account among other .

relevant cons_,r_deratrons, ‘judicial economy aris

v, Wzlson Coker Umted States Drstrlct Court

‘ .=_‘In/the present case, the proposed class

y

ing from the avordan‘ce of a multlphclty of:

IS, ﬁnancial re‘sourcesof class members; the

! and requests ‘for‘ proSp’ectiVe injuncti\}e relief
é_ozﬁidom v. Celani, 987 F.2d 931 936 (2d Cir, 3
v‘~iuncorne recipients of pubiic assistance |
bility because of their disbursement throughout-the
s'oph_istication,_; and ﬂuctuating rnernbersnip.- See |
a)Haven Unitecl'StaferiiDistrict Court-‘Docket _ :

{ asovs7ky v. Houszng Authorlty ofBrzdgeport

968 (D Conn January 2, 2005) Raymond V..
No. 3: O3cv01 18 (D. Conn "March 12 2004) Carr B

Docket No 3 OOCVOIOSO (D Conn March 30

is numerous and relevant considerations of judicial . -

ferof all parties impractixca‘ble. According to DSS- .

ning memberq of the proposed: class who did not lose their
ere those who requested an admrnrstratlve hearing on the

,docurnent’ation, the proposed plaintiff class in¢ludes approxirnately 3‘40_0 members, spreaa across . -

(16 b



. the state, whose beneﬁts were terrninated as of
definition, impoverished, often disabled or eld

 stretch fo presume that many of the members ¢

. language and lack legal sophistication. As such, -the members of the class are unlikely to jOin in .

N g this’Suitior institute individual suits, and the ny

iCo.

December 1, 2009. '-!These members are, by -

f the Aproposed class are also new to the English'

merosity requirement is satisfied.

1| 2

monality -

:

' “Commonality"’ requires only that'thert,
: Collzns H supra 275 Conn 323. ‘TheCOmm

,members of the class have allegedly been affe(

general ’pol.icy'is the focus of the 1=itigation.” (l

| ln thls case, termmation of the SMAN(Z
program pursuant to Spec Sess PA, 09- 05 af
5 chang_es.to these,programs are the central focus
’ deféndant"s refusal to provide beneﬁts, pursua
. ?Protection clauses of the federal and state Coril
' E questlon 1n eommon and that ouestion 18 the fa
1s satisﬁedI6 ' W |

Typ

is at least one question common to the class.

nality req.uirement:is‘ satisfied as long as the

nternal quotation marks om1tted ) 1d, 324

it-toi'Spec. Sess. P.A. 09-05, violates the Equal

stitutions. )BeCause‘ the class has at least one .

yicality

Fected all me'm'bers of the‘pr’oposed class. “The -

cus of the litigation, the commonality requirement

erly, and relatively new to our-state. Itisnota

ted by a general pollcy of the defendant and the »
program and exclusion from_;the'SAGA Medical

of the litigation, as the issue is Whether the s ’

5
g

B issue of eligiblllty
" 1 The court notes, however that the commonality requi
in the class. The named plamt1ff’s claim which is based
- individuals.

. Tuement would not be satisf ed with respect to the menibers
L of the proposed class who continue to receive coverage under SMANC after December 1, 2009 were they included .

on the denlal oi benehts Would not be common to these e

R



I I
&

-8,

-"jvrépré;s'e'n:t‘ativeé be vtypric.al' 6f tﬁbse of the class
| : arlses frpm_thé sarﬁé course of events, and ead|
v ﬁfj(')ve the d’éfendant'é 1ialf;ility;’.f. (I‘n.te.rnal quét
34_." “T}vlé:t‘ypiqality' cfriter.iori does not require
. plamtlffs :C_laim be identical to,the_it éf all class
) “ of lavs; or fact occupy essentfally t}}e same d_eér

""thét of-other members of the prdposéd'class.”

the class sought to be represented, the typicali

variations in the fact patterns underly‘i'ng'indiVl

o ~s‘t:atus‘és' legal immigrants fitting W_ithin federaJl

" That the named plaintiff and other classinérhbc

B The fhird requireméﬂt»under Practice Book § 9-7 r“requires,thaf the claims of the "cias‘s‘: o

t

-

is‘alleged that thé same unlawful conduct ‘was

. . In the present case, the alleged Uncon_st

>

and the class soﬁght to be represented. That is

and_is“satisﬁed when veach" élass'member‘s c“laim

h class member makés sim’il‘ér‘leggl ar:gu-m_ents_t'o
ation marks omitted.) Célll:rjzs 1, su}.)ra_,: 266 (éonn: o
hat the factual “backgrcb)Al;iﬁd ;f‘each némg:d
mémbers; rathér, it réqﬁireé that the *disputed.’is‘su'e‘

ee of centrality to the-named plaintiff's claim asto’

(Internal quotation marks orhitfed.)j Id.‘“Wlhexr'l it

— :

jiréctgd ator af‘fected.bo_th‘ the ﬁaméd -‘pla‘inﬁ.ff and. -
y re‘qui»r&nvent 1s USually'rr;et'.irrfespe'_ctive of m’ino‘r |
dual claims.” Robidows, supra, 987 F.2d 936-37.

tutidn’al 'condﬁctjaffep‘téd both the named plain;;iff '

the denial of benefits to the plaintiff and the

o class, Whic_}_l serves as the basis of the claim, arises. from the enaétme;nt-of P.A.09-05 and their

Medicaid’s categorical eli gibility requirements.

TS, may have qualified for SMA‘N'C' based on

‘different categorical eligibility criteria does noft defeat the class certiﬁ‘c_ation. Because it is -

' "éll'éged'that‘thé named plai.ntiff and the class nf

conduct, the typicality requirement is satisfied

- of class counsel and conflicts of interest.” (Int

A
Adequacy of

“The adequacy-of-representation requit

embers were affected gy the same uniawful

4
Répresentation :

ement addresses concerns about the competency

crnal quotation marks omitted.) Collins I1, sup‘ra,, o

18




2

- antagonistic to the interést of other members ¢

~ with t_he’untxarﬁéd_class fiembers; and (Z)A‘Wilrl

o .quali,ﬁe;chunSel’.’-’ (Internal quotation marks

: chal'lehgingfstate and federal governmental act

| ‘namied plaiﬁtiff are harmonious with those of't

= inqliiry to those ‘ehumeréte\d in Practice Book §
o of COm‘n}onélity,Abut far more demanding. Col

L ﬁuf’pdse of the predominance inquify is to dete

| Teceive coverage under SMANC after. December 1, 200
*be antagonistic to those still in receipt of SMANC benef

- 275 -Conn: 326. 'I,t requiréé courts to ask whet}

'édéquacy_ requirement is [ genéra;lly]: met [whel

)

Thc adiéqu'acy of repreééﬁtatiqn requirg

er a répresentatjve 'plalinti‘ff’ s interests are
f the class. ':Cfolli;.zs 1, supra; 266 Conn. 54. “The

1] the representativesi‘: (1) have common intéreSts ’
vigorously prosecute the class action through

mﬁitted.) Collins II, supra,-275 Coﬁn. 326.

ment is satisfied in the present case because class

counsel‘uis_ _coﬁlpeteﬂt and the named plaiﬁtiff does not have any interests antagonistic to the

EE

7

individual affirmative litigation in federal and

_ . Pred

Since the plaintiff Satisﬁes the requirem

‘é:'ertiﬁcat/-i'oh :ca,r\l be achieved . . . without sacrif;

'™ Again, the court’s conclusion may have been differen
gam, th

. interests of proposed class members.'” Counsgl has extensive-experience in bothclass action and:

State court on behalf of impoverished indi\}idﬁals

lons depriving them of public assistance benefits.

* Furthermore; taking the substantive allegations of the complaint as true, the interests of the
he pfopoged class. The }nam"e‘d plaintiff seeks
- enfofqémérft of her state and federal constituti pnal rights to equal protectidn to enjqin"the ‘

- “defendant from term‘inating:‘statc funded medi¢al assiétance bgﬁf_:ﬁfs to-all plaintiffs.

5

Oominance

ents of Pfactice;Book§ 9-7, the court turns its
9-8. The predominance inquiry.is similar tb_ that .

/ins 1, supra, 266 Conn. 48. “[T]he fundamental .~

rmine whether the economies of class action

cing procedural fairess or bringing about other ‘

pif it were to include those individuals who continted to

B. In such circumstances, the named plaintiff’s interests may ™

ts after the enactment of P.A.709-03. In.particular, it may-

]

19




o -

. “Class-wide issues predominate if resolution g
each class'member's case as a genuine controy
. and if these particular issues are more substan

~proof.”- (Interrial‘ qﬁbtat_ion marks omitted.j g

_exa_mine,'the. [causes] of action asserted in the

: _;'Whetl‘ler an issue p'réd.(‘)minates" can only'b'e de

. -Commion issues of fact and law predominatg

mﬂembér;é effort to estab_lish lliabil'itsy and on eV

introduce.a great deal of indiv’iduélii_ed proof’
" establish most or all of the &lements of theit in
L..‘"»for class certification . . . (Citatidns omitted:

. supra, 275 Conn. 329-330.

o 'vcworurt §llbﬁ'ld én.gagrer in é three ‘paf‘t in“quifja RS
R ': v,.gquSes of action t‘h'a’t .the [.)lkai‘ntiffs seek to‘.as's-er
: ~cduﬁ Shél’li& "d"etérminve whether generalized ey

: c'lasé-widé-basis ‘c’)r whether'-vi‘nc'iijviaﬁalizéd pr

*‘entitlement to monetary. or injunctive’ reliefﬁ .

un'd‘esirab&le ,r'esii_-lts.” "(Inteirn'al quotation marks omittgd.) Collins ]I, supra,‘\275 Cénn. 320. .

© “In qrder‘ to dé‘terfniné whether commg

f some df the iegai-_ orlfa‘cztual q.lylestilons? t’hatr qﬁalify
ersy can lbe achieved through gen‘e'rziliz.e;dﬁproof,

‘i_al:tha'n} th¢ is_suessubjept 'o'nly »tt)vl‘ihdividua(lized‘~ -
Q‘Zjins 1, sﬁpra, 48. o _

n quéstions predominate, [a (I)OU.'I't:-m'l_lS't]‘v c

:ompieﬁm on behalf of the putétive_ éiéssl :' wi e |

5

termined after cbnéiderihg what value'the -

~. resolution of the class-wide issue will have in each class member's underlying cause of action. . ..~

i-f"they ha[ve] a dirécf impact on e,vefy class |

ety class member's ‘eﬁtitlément tor ihjunCtiVé and o

o monetary relief. . .. [When]; after adjudicatiopn of the classwide issues, [the] plaintiffs r‘nus‘t still

br argue a number of indiv’idualized' legal pqinfé to- -

dividual[ized] claims, such claims are »ﬁot's:ui'ta»ble

;‘internal"_quotatﬂion marks omitted.) Collins II, -

In deciding whether common questioﬁs of-law or fact prédominate in ariy given case, the |

irsvt, the Qouft sh_ouldié,view the ‘elélnnent‘s of the :
t on behalfof the putative ‘c'l‘ass. ... Second, the *

idence could be used to pydve those elements on a

™

of will be needed to Vestablish’ each class 1ﬁ¢1nber’s - -

. Thitd, the court should weigh the common " -

. not bé deantageous for them to seek to enjoin the d,efelmda'nt‘ from implementing the proviéior’i_s of Spec.ASess. P.A.
09_05‘ . N . c . C . . : . VI
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manageablllty should fall 1nto the1r loglcal pla

ivs'sues that are subjeet to generalized proof agd

-order tle _dete'rmine which predominate. . .. Of
the obj eet of most of .theeff(')rts of the litigants
| satlsﬁed (Cltatlons omltted 1nternal quotat1:

In the present case the undlsputed the |

if'.'P A. 09 05 isa questlon oflaw In fact both I
,the heanng There is very httle 1f any, need fi
;;»"_pr,oof is welghed against the issues common tq
‘and"the; ntedenlinanee test 1s s‘atisﬁed. |
' 'Sup

. .. The énperiofity reqni‘rement is: closel.gf‘ !

. because.oftentilnes “[o]nce predom’inance is dg

- ']I supra 275 Conn 347 That is, “[1]fthe pre
: ’WlH ﬁnd that the class actlon is a superior mecl
: »i.ndiyidnal_iaeti' issueusj that predominate; the less
‘_ g_‘\/vijil.l'he'.” Id In tletermining whether the» class
: h@n‘i the conrt' shenld consivderv “(A_) the intere

. controlling the prosecution or defense of sepa

» . litigation concerning the controversy alfe'ady d

Cce.

jinst. the issues requiring individualized proof in

ly when.fcommon guestions of law or fact will bé . .
and the court W'illit;he predominance test be
n marks on’litte"d.)i Id., 331-32."

ssue at hand, the constitutionality of Specl. Sess{ -

harties deehned to introduce additional evidence at

hr indi{{idualiged proof.“When the ‘in‘diyi‘duali-zedv; -

the _class, the common issues clearly predominate,

6

erio»rity

ntert'\.x}ined with the prederninance requi.rernenti
termined, considerations of .superiorfit'y-and .

*(Internal quotation marks omitted.) - Collins -

dominance criterion is satisfied, courts generally

1anism . . . . It is also true, however, that the more-
‘supérior and more unmanageable a class action

action is a superior mechanism fof the case at

st of the m'embers of the class in individna_lly_

rLte actions; (B)-the extent and-n_atufe of any -

jrninenced‘ by or against.mel_nb'ers of the class; (C) .

' the ‘desirability"o'r undesifability of concentratipg the litigation of the claims 1n th_e_particmllar

21




.

= ,unconstitutional statute. This court'is unable't

: proposed class to control 1nd1v1dually the pros

L propos'ed. class would likely assert the same-clt

N partiCularly_-desirable as a central location sing
B "'.bw'residing in Co‘nnecticut. Lastly, entertaining
- ﬂ-management difficulties due to the predomina

‘ prOOf.'

-an adminlstratiye appeal oh the issue of eligibj

.administrative appéals on the issue of eligibili

‘eplaintif‘f class con'cern‘ing the present controve

K respect-to the fol‘loWing class deﬁnition':"All lg

L forum [and] (D) the d1fﬁcult1es hkely to be ern

CA class ac_tlon is the superior mechanis

: | - to enjoin the,stat_e from terrninating. state funde

‘ explamed above, each member of the proposed

its yery‘deﬁnltion; is ineligible for benefits pur

as to the second factor, this court is unaware o

g F or the foregoing reasons, the plaintiff'

countered in the management of a class action.”

:(Intemal quotat1on marks om1tted) Id 346 c1t1ng Fed R. Civ. P 23 (b) (3)

m where as in the present case, the plamt1fl"s seek -
d benefits to the class pursuant to an alleged -
( identify any interest in the'members of the h
£ cution or defense of s‘eparate actions. As g

class is free to assert his own individual claim in

suant to any program, all of the members of the - :
ims relating to un‘conlstitutionality.f. Furthermore, : ‘
f any liti‘gatiOn; other than the pending |

na commenced by members of the pro_'posed-“ |
ISy. Thirdly, thiscourt notesathat -this‘forum 4i’s
c.the ‘class of plaintif_fs is limlted to indiylduals |
class action in this case wlll not result in

nce of common issues and lack of individualized

»
7

H

s motion for class certification 1s gr_anted with

gal non-citizens Who: (1) have been in the United - - -

) _‘:States for less than ﬁve years (2) are not pregnant (3) are over the age of twenty one; (4) meet

- p're'sence in the Unrted States.for more than ﬁ\

. ‘ recejpt -'of,'orhadran application,‘pending for, H

_ all requ1rements for the federal Medrca1d prog

«

k)

ram other than those relatmg to crtrzenshlp or
€ years; (5) as of September 8 20()9 were not in-

j0me care servrces or nursmg fac1llty care and (6)

Con

ity for benefits. Because the proposed class, by A' ) S



g .

A‘ would bqel_’i‘gibl»ie for state. funded medical assistance but'for the imf)l»efnéhtation'of Spec. "Séss".'-;' .

P.A. 09-05, §§ 55, 64.

STANDARD FOR A P
| ’,:Beéalx;se' both parties have Stipulgtéd om
:’ to treat the plaint'iffs_’ requesf_ as one for‘a perm

- analysi's aCcordingly.' “A i)afty seeking injunct

i

-

RMANENT.INJUNCTION ~
the record in open court that ‘theSI-‘wi'sh the court..

anent injunction, the’court will confine its -

- i'rreplz_lrablé harm and lack of an adequate remédy at 1vaw.” (Internal quotation marks bmitted.) -

¥

Brennan V.:'B'lrennan'Associ'at_eS, 293 Conn.-60|
: per}naﬁént jnjuncfion, irrep’arable h‘ar'rln‘ is sHo_“
: fhé dfef;ande;ni.concedés tﬁg:'blai‘ntiffs -1ac‘k a’n a
limited (6 the issue of whether the plaintiffs hy
ﬁrle~aslqns' -diécusséd béloW‘, ihe court ,c‘onclu'dés‘ 1‘
' §§ 55 and 64 of Spec. Sess. P.A. 69—05 violate

B 'Arﬁehdment.

' THE FOURTEENT

EQUAL PROTE(

. 1‘1&-_;"3' . well established that a validly
- ‘j'p.resur‘npti‘on of cons;citutional'ity, ‘[and fhat] tﬁ

>' the Heav;y' burden of proving its uncdnstituthn
, 'wi~lilv mdulge in every presnmpti'on in favor of {
.7'[vi3v]h:en’ a queéstion of Qonsti‘tntionalnity.is raised

"' with éare, and sustain the legislation unless ity

D.

86,977 A.2d 107 (2009). In the contextofa .
zrigBy Success on the merlts In this case, becg‘luse‘ o
1equafe remedy at law, the éouﬁ’é iﬁqu’iry‘ is |

ve established .é_const_itutiqnal vibl.at_i‘on. For the - -

hat the plaintiffs have met their bﬁrdéh, and that

the Equal Protection Clause of the -'Fourteereith

.t

H AMENDMENT AND -~
"TION GENERALLY = =

7

enacted statute Carries Wiff;h it a strong

1$€ who challen gé its constitutionality. must ‘su'stain

:ality beyonid a reasonable ‘doub‘t. . ..:Th'e court -

he statute’s Qonstitutioh.ality. ... "Therefore, -

linvalidity is clé_ar.:’ (Internal qqo;atioh marks .

e 230 |

ive fe]iéf has the'burdén of allegihg andvprov.‘ing S -

courts must approach it with caution; examineit - .



> _(y)mitted’.)'(K'e'rri'gc'zn‘ v, Commissioner of Publi¢

©(2008). "
" “[T}he concept of equal protection [uﬁ

 been traditionally viewed as requiring the unif

" relation to the governmental-action questioned

' ?pro.fectio'n clause places no restrictions on the
~ dissimilar manner. . . . Thus, [t]o implicate th
L théystate- statute . . .in question, either on its {3

"AsAa,r'ne télatiqh fo it differehtly. ... [According

claim) is a determination of who are the person

_ silﬁilar-ly situated in(iuiry focuses-on wheéther {
for pﬁrpéses of the challeng’.ed government act

"persons are 'si_milarly situated for all pﬁrp‘o’ses,

. N

Health; 289 Conn. 135,155,957 A.2d 407.

def both> the ‘s.tate ‘é}ﬂd federéi coﬁstitutiqns] has
)I:Invfreatment of peflsbons. stéhding in the sanié; .
Qf'éhallenged. . Co’nvéréely, the équaL
state's authority to treat di§§imilaf }_’)e'rsons in a .
éqﬁél protec‘;-ioh [c»léué_e] Lt is neceésary that
ce Or in prééticq, frteétl b¢rsons ' stai‘ldkingv in the.

21y, ,thé ana‘lytic_lellipredicéte [bf an équal .pr.otecti()n»v

S [pprpofting to be] Simi]arly 'situat'éd. ... The. -

he [plaintiff is] simiia'rly situated to another group

ion.. . . Thﬁs,’[t]hjs initial inquiry is not W,h,etherv:'

but whether tﬁey.are Sirﬁilarly situated for.”

oy i pﬁrposeé of the law 'challen'ge'd.:” ;"(Citatidns‘omitt_edv;' internal quotation marks’o_m.itt.ed.) Id..,’41;.57- o

.58,

t" “When a statute ié-chall_eﬁgéd on equa

I

protection grounds. . . the reviewing court must

2 ﬁrst déternﬁné the étandard_ by which ;(he;chaH{e‘nged statute’s constitutional validity will be

e dvetiéﬁﬂined; If, in distingui'shing between clas

ﬁlndamental' righf or burdens a susvpecf class o

V :‘A'sténd(ard"[under which] the state must demonst

achievement of a compelling state interest. . . .

fundamental ri ght or a suspect class, its classif

' blegitimuate government purp'ose in order to wit]

es, thé AS‘[Eitl.,lte eitﬁer i.;ltrudes od the exercise of 'a
f'persons, the court will applyja strict scriut‘iﬁy' o "
rate t};at‘the,'challehgmed fétatute'is ﬁecessary to fhé
If the ste;tute does 'not'tg)u’ch upon either a

ication need onlj% be ratidnall}‘/_ félatéd to'so_m'e _

1stand an equal pfdtéctidri'Chall‘enge."’ ‘(Internal B




[

- ’

nt

‘duot'ation marks Omitted.) Céhtractar s Supp’y of Waterbury LLC v. Commzsszoner of

. Envzronmental Protectzon 283 Conn. 86 92- )3 925 A 2d 1071 (2007)

- constltutional mandate of equality a less deferentia_l standard must be.applied to certain

o presumptiv_ely invidious Classiﬁcations such as

“[T]he Umted States Supreme Court has determined that in‘ orderto earr,y outthe

N

 alienage, race, and national origin. . . . The court

. has determined that'[t]hese factors are so seldpm relevant to the achievement of any legitimate B

v state interest that laws grounded in such-‘cOnsidera‘iions are deemed to reflect prejudice and \

“-antipathy- a view that those in the burdened class are not as worthy or d__eserving’ as others. For -

" these reasons and because such discrimination:

is Unlikely to be soon rectified by \legislative-

§ ‘m‘eans; ;thes‘e laWs are subj ected to strict scrutii'y and will be sustained only if they are suitably.

- ftailored to serve a compelling state mterest ~(Citation omitted; int.ernal‘quotation marks

o omitted) Baranmkova V. Greenwzch 229 COﬂlIT. 664, 675-76, 643 A.2d 251 (1994)..

"

. : -With_ these general prmcrples in mind', the court iX/ill now a_ddress thel'plaintiffs’. :

" constitutional claims.

THE APPLICABLE §

i)
’

"Spec Sess P A. 09- 05 are subject to strict scrutiny or rational basis review. In determining the, - = -

E

TANDARD OF REVIEW

1.

 SMANC, -

‘The criticalf issue in»this case is Whether the actions of the General Assembly, in passing f

B standard of review, the court ﬁrst must determme who 18 similarly situated'to ‘the plaintiffs for §

- p,urppses olf the law. challenged. See Kerrigan),

’ "plaint'iff to “identify and relate specific inst’anr

supra 289 Conn 157 158 This requ1res the

<

es where persons szfuatea’ Slmzlarly in all relevant

25
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- prudent- person, looking obj ectively at the inci

the protagomsts s1milarly situated. Much as in

_respects were treated differently . . .

4

‘..‘ En_titie‘s

lents would thmk them roughly equivalent and

the lawyer S art of distlnguishmg cases, the

are situated similarly in all relevant aspects if a

- relevant aspects are those factual elements whntch determine whether reasoned analogy supports,

' assiStance in the form of federal Medicaid.

- considerations are deemed to reflect prejudice

: ‘and will be sustairied only if they are suitably

_ supra 229 Conn 677 Presumptively 11’1V1d101

U is unlikely to be so‘on rectified by, legislative m

or demands, a like result. Exact correlation is

. fair congeners. .In other words, applés should be compared to apples

(2004).

In th1s case, the plalntiffs 1dent1ﬁed c1ti

(Citations omitted;

neither l'ilgely'norlnecess‘ary,' but: the cases must be

| internal quotation: marks omitted.)‘ Kelo v. New London 261 Conn l 103 n. 98 843 A 2d 500 -

zens similarly situat'ed to the plainti'ffs in all .

relevant respects apart from their al1enage Tlilese 51m11ar1y s1tuated 1nd1v1duals rece1ved

differing treatment because, u'nlike the plainti

;fs they are el1 g1ble for publicly funded medical

“Once thiepl‘ainti_ffs i‘dentify a'group_ of similarly situated individuals treated differently, -

- a strict_,scrutiny 'st'andard where the classi'ﬁc'atl on burdens a suspect class. lx

-

LI

N

s classifications, such as aliénage, constitute a_

' ‘suspect class See 1d 675 These presumptn ely invidious classificat’ions“are so seldom " -

'-relevant to the achievement of any. legitimate state interest that laws: grounded in such =~

See Barannikova,

,'v_'.-,th_e'court'must discern the basis for the classifjcation. -With state,legislation, the court will apply

and antipat_hy —a view that those in the hurdened |

" class are not as-worth of’ deserving as others. - [For these reasons and becatise such discrimination -

eans, these laws are subjected to strict scrutiny -

ailoréed to serve a coinpelling state interest.”

_ [xOn the other hand, feder al legislation makes a classifjcation based on alienage receives rational ba51s revrew See
- Bmanmltova v. Greenwich, 229 Conn. 664, 679 643 Ai2d 251 (1994).. ' :

26
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g case distinguishes between crtizens and aliens

scrutmy standard of revrew __

E argument is based on two de0151ons Doe V. C4

521, 777 N. E 2d 404 (2002) and Soskm v. Rei
-benefits.onl‘y to aliens, the elimination'o'f the 1:

eligible to part‘icipate(in SMANC.” (“Defenda

,'recrpi‘ents; The statute under cons1derat10n ther
tr1al Judge who found in. favor of the Commoni
' ‘legrslature

fSupp'lemental program intended solely to proy

, needed When a state law benlgnly beneﬁts on
‘:- superior pbsition, to jsiinilarly 51tuated aliens,v th

f through the ratronal basis test rather than strlct

The defendant urges thrs court to apply

defendant relies heavrly on these cases to supp

(Internal quotatron marks omrtted ) Id 676 Because the state legislative classification in’.-this

the fa_r less ,stringent rational basis rule. Hi"s'ﬁrst‘z -
mmissioner ofTransttlorzdl Asszstan; ‘437 Mass’ \
ertson 353 F.3d 1242 (lOth Clr 2004) The

ort. the proposmon that because SMANC provrdes-i |

rograrn “does not treat s1m11arly 31tuated crtizens

o who méet federal categorical requirements dif] Eerently from alieng becaus‘e'only‘ aliens are

1t’s Sur Reply Brief,” December ll 20009, at 3. )

Doe 1nvolved another state beneﬁt pro; :,ram avarlable only to ahens and the -;” -

acts as it drd here to help needy|

off from [welfare] funds by Congress in the lc

f

"The Supreme J ud1c1al Court upheld the

) Massachusetts leglslature s effort post -PRWORA- to 1mpose eligibllity 11m1tations on some

efore dlscriminated between classes of aliens Theﬂ

wealth on this issue held that “[w]hen a stateg Lo

immi‘grants by creating and funding a

de welfare beneﬁts to 1mmigrants who were cut
96 Act ‘helghtened Jud1c1al solrc1tude is not

ly ahen_s and does not in any’ way put c1tizens‘1n‘ a
en this Court believes that it Should be examined
scrutrny ? Doe supra, 437 Mass 524 525

dec1s1on to apply rational basrs review. . After

o _recognlzmg the general rule that state laws discriminatlng on the bas1s of alienage are subJect to o

strict;'sc_rutiny under a Fourteenth A'mendrnentanalysrs; see Gmham V. _Richardson, 403 U.S. o

it classifies based on-alienage and requires a strict P
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| 365 375 76 91 S Ct 1848,29 L. Ed.2d 534

o re'garding _th‘e e11g1b1l1ty of ahens for beneﬁts. ..

«1971) the court in Doe supra 437 Mass 526

' found an except1on to ‘that rule for ‘state laws that merely adopt umform Federal gu1dellnes

Jud1c1al review of such laws ‘has been llrn1ted;

L to whether there is a rational relationship betWeen»the disparity of treatmént between citizens and .

. ali'.ens and some l_e‘gitim‘_ate governmental purpa se (rational basis standard)l” (Citations omitted'.'):“

The cou'rtj therefore found, as the plaintiffs cor]

statute. Id, 527

| 1 996 Th1s statute has much the same 1mpact

. '-here has on aliens i in Connect1cut

o 'therefOre did not violate the Equal Protectlon

* . rational basis analysis.

. the state’-s action . 4

'__.Doe 457 U.S. 202 2l9n l9 102 S Ct 2382

'."-addressed a challenge to-a post PRWORA Cq

o T'_hétmajority found that 'PRWORA prq

. [w].rth respect to the actrons of the Federal G;

ceded,‘that there was a rational.basis for the new .

Ty

: In Soskm V. Reznertson supra 353 F.3d 1242; the Court':of Appeals for the Te_nth Circuit

-
to PRWORA restored optlonal Medicaid cove

The Soskzn court found the challenged

lorado statute terminating optional_ Medicaid .

! N coverage prevrously avallable to some 3500 lggal aliens. ‘A prior state Statute, passed in response

rage to some legal aliens who lost their heneﬁtsin "

n ColOrado’s aliens that the statute under review

-

statute was subject to rational basis review and’

T'lause, relying heavily on the Massachusetts

dec1s1on in Doe v. Commzsszoner The court in Soskin was greatly persuaded by its ﬁnd‘i_n‘g‘- that -

[PRWORA] grves the states a measure of d1s:cretion.” Id., 1255. Asa result, the Colorado. - : |

” 'Soskm supra, 353 F.3

[

Ilegls_lature acted within 1ts‘author1ty from Con gress, and its’ aCtions"uvere therefore sul)j ectto

vided “speciﬁc _Corrgressiona-l authori'zation for

q 125l. .ln support, the majority cited Plyler‘r/. )
l72 1. Bd. 24 7,v$6_v(i982),, for its imidmg that o
Vernment, allenagevclassiﬁcations may he g . e

[




o iyrltimately' related to the cohduct of foreign po

: the United States and to the plenary federal po

. federal difec,tion.”

. forth unlform rules that the states must follow

‘ [ ]1tle v goes s1gmﬁcantly beyond what the

E questlonable. In the nameé of rratronal 1mm_1gra
1o decide Whether to disqualify:'rharry 'o.therWis

' York law]jis a product of this“authp:rizatien.‘ 1
' give [the New York_laW] no :speeial insulation

B law] must.be »evalua_ted as any other State staty

’

icy, to the federal prerdgative tO‘eontr‘Q'l'access to

wer to determine who has sufﬁciently manifested -

h1s alleglance to become a crtlzen of the Natioh. No State may mdependently exercise a like

appropriate standards for the treatment of an al

In his vi gorous d1sser1t Justice Henry 1

states t6-act mdependently and 1nconsrstently

orfiitted.)

' Aliessa was fellowevcl-vin"2006 — dfter s

Supreme Ceurt’s_'deeisieh in Ehrlich v.-Perez)

poy‘ver-; But if the "Federal,goyemment has by funiform rule-prescnbed ‘.what it belreves tobe

ien subclass, the States rrray, of course, follow the

..J. ‘

cjects the majority’s finding that PRWORA sets

n responding'to its req-uirements ‘He cites with .

h‘ approval Alzessa V. Novello 96 N Y.2d 418 764 N.E. 2d 1085 730 N YS. 2d 1 (2001) a dec1310n :

“of the New York Court of Appeals ﬁndmg that Title IV of PRWORA 1mproperly permrts the

In Alzessa, supra-, 436, the court expl.alrlecl that ‘ .r
Graham Court declared ."cehs"tltutionall}'/ l

tion pelic_'y,.it‘i-rnperrnissihly authori;_ae_s each State
3" ell gi;ble aliens fromState Medrca1d ‘[A’l;h:e New - :
) l1ght of Graham ‘an(l its pregerry;' lT]itle IV can” S
from -s'trlc'tscrutiny review. Thus, lthe New Y ork. -

te that classifies ,b‘ased:'c‘)n alienage.” (Citations . -

-

oe and Soskm were dec1ded by the Maryland

’394 Md 691 908 A. 2d 1220 (2006) Ehrlzch

e “‘irlvol\'/ed a state attempt_to eliminate a state furlded program des1gned to serve substantrally the

" same purpos‘e'as,,SMANC. The Ehnliéh coUrt

o the‘statel'from eliforcihg the statute, holblihg P RWORA did not mclude umform state rules

supra 725- 26, applled strict scrutmy, enJornmg to

5 \.;
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X

~and cveAlnnot do in dealing with legal aliens whi

’,’thW'irthstandin'g PRWORA?S la‘ck of uniformi

- In supp’vorvt,'he relies on Soskin for the \propol’sit‘

. affirmative power to authorize the States to vij

. 3‘82’, . .

" to a sub-class of lawfully admitted resident al{

benéﬁts} o

__does not provide the states with A_any"sor,t of co

This .courf'agrees’ V\‘/i*thithe ruiings in A

"

course; the federal law. maKes it clear that if st

~ In his second argum%:nt, the defendant

~do not require uﬂifdrﬂaity, allow it to authorize

defendant’s argument flies in the face of well

{

"In.support of rational basis review, tha

B ‘regarding 4 state’s decision to eliminate the funding of a state fundgad medical assistance program * -

én_s who are ineligiblé for federal Medicaid **

liessa and Ehrlich, Tiile IV of PRWORA simply =
flsistent guidahce dr élea_f blim‘its as to what theyvéan”_ ,
lost their eligibility for federal Medicaid. Of

ates wish to 'reinstatshspme or all of the benefits

“this class of legal aliens previously enjoj{ed, the states must pay for it themselves.

:laifn; rational re"vi/ew is:appropri'ate,‘ B
ty, based on other ‘s‘(-)u‘rces’.c%f _Co%lgres;sion'é.l power..
on vt.he~1t Coﬁgressfs‘..other soﬂrcés of power, whic};"‘
the_states to classify based‘_non alieﬁagg; | The |
eéstaﬁliéhed preced'ent.that “vCongre_bss ﬁas no "

ylate the Fourteenth Amendment ...." Saenz v.

" Roe, 526 U.S. 489, 508; 119 S. Ct. 1518, 143[L. Ed. 2d 689 (1999); Graham, supra, 403 U.S. .~

defendant also argues the cour‘t’s constitutional

- analysis is constrainied to a single statute: Tn determining who is similaﬂy sit'uat'e‘d,' the defen’d’ant ‘

. that those similarly situated to the plaintiffs ai

claims the court m_;a'y,,or_lly look at the SMAN(]Vstatutv‘e, as amended b“y'4§ 64 of Spec. Sess. P.A.

Q9-05; in de‘éefmining who is si'milafly situéted. Under this ap'pr'oachr,.the defendant maintains '

e the individuals still covered by SMANC after the o

. amendment (i.e., recipients of nursing and home care). Because these recipients are aliens, the

defehdant argu'ges the classification is not based on alienage, and the appropriaté standard is

30
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. rational basis review. This court is not convin

:toonstfetined. A court may look at a statutofy sc

A annecticut’s quial Protection c‘lalise).

""law that govemment Cost savmgs are not a cq

. 19 The Plaintiffs also-claimed Spec Sess. P.A. 05- 09 v

. specifies'national origin and ancestry — but not alienag
. Sess. P.A. 09-05 therefore does not violate our state-Cq
_ found our Supreme Court’s decision in Ker rigan, suprztI 289 Conn. 135, prov1des strong support for plaintiffs’

_ no relationship to their ability or 1nab111ty to contribute

) id., 155 (“[I]lt is beyond debate that federal constitutio
) for the exermse of1n_d1v1dual rights and does not inhib
kS tor such rlghls ) :

ced A analysis of equal protect1on isnotso

Qheme in determmmg who is 31m11ar1y s1tuated

,See; e.g., Kerr‘igan,- supra, 289 Conn. 135 (ruling on the constitutionality. of statuto_ry scheme o

-~ consigning same sex couples to civil unions as opposed to marriage in the.context of

‘The court finds § 64 of Spec. Sess. P.A. 09-05 subject to-strict scruti'riy review,<'The Ohly ;

- state interest advanced in support of § 64 has }

_eonstraints, to save 'money. WhereVer it canV. It

een the state’s need, in this ti‘nie' of severe fiscal -
is well set_tled,\ under both federal and Connectielit

mpellihg state i_htereSt for strict scrutiny puprs‘es.

_Graham supra 403U, S 376 Barannzkova supra, 229 Conn. 691. -~

- "The co'urt therefore ﬁnds thati§ 64 of $pec.. Sess. P.A. 09-05 viollates the E(iual Protection

N\C»lauseo'f' the F ourteenth Alhendment to the U

SAGA;

Se‘ction: 55' of‘S'pec. SeSs. P.‘A.O'9—O'~5

o »;Medlcald from obtammg SAGA Medlcal ben:

B except that’ they have re31ded in'the Umted St

™~

[riited} States Co’n"stit‘ution. 1_9
MEI:)‘ICAL.

bars persons “categoticallvyj elt’gibie’f for fed'e"ral
fits. The plevin‘tiffs q‘halifﬁr for federal Medicaid;

ites for less than five years. Beeauseof § 6_4,~-‘they.

olates article first, § 20 of the COl’lStltuthl’l of Connectlcut

‘Because it has-found that the challenged sections of Spec. Sess. P.A. 09-05 are unconstitutional under the United

States Constitution, thé court does not reach the state c

position on this issue. TheAKenzoan court held that nof
163. It further held that heightened scrutiny (either str
‘where the class has suffered a history of invidious disc

‘court.does not doubt that alienage would be treated as

i

pnstitutional claims. Defendant argued’ that article first, § 20
— as reasons to apply strict scrutiny analysis and that Spec.
nstitution. If the court had reached this issue; it would have.

all suspect classes are enumerated in article first,, § 20. Id
ct-or intermediate) is approprlate for a non-enumerated class
rimination and the group’s distinguishing characteristics have |
to-society. 1d., 165-171.
1 suspect class in any state.constitutional challenge: See also
rllal and statutory law establishes a minirhum national standard
 state governments from affording higher levels of protection

i

a1

Under these circumstances, this e



N 957%’,‘.""-‘" " ’
" are no longet eli gible for SMANC benefits, a
Who are 1ne11 glble for federal Medlcald are sti

o ' thls is not set forth in § 55, but it is clear that t

- Protection Clause:of the F ourteerith' Amendmie

' they a-'re denied aecess to »health benefits, so in

. ~the,\'defend’ant from enforeing §8 ‘55 and 64 of

s, @,M-}em/é &.vss/N YOF¢01~‘
— H. Bawber
—_ E,P‘N Iu& Deuiﬂﬁv\g

"Goldbergv Kelly, 397 U. S 254 264 90 S. C

emetg'ency health ear‘e_solely’ because they are

The court: therefQ_re ﬁnds that § 55 of

unconstitutional., The plaintiffs, who are undig

.

The court ﬁnds all the issues in- favor

" Itis so ordered. -

wqueot zz!tsloq +o

e

[

program which has_, as a practical matter, ceased to .~ -

: exist. 'Sectio‘ns 55 énd 64, in.COmbination s haye created a situation where low-incofne citizens -

l eligible for_S”AGA Medical‘, but the 'niernbers:of o

v'the plalntlff class who dlffer only because they are aliens, are not. The _de’fen'dant afgdes that’

1€ V'r:esult. is to ‘de;;r_ive tne plalntlffsof all non- . '.
aiiens’».v | |

Speef Sess. P.A . 09'-05‘.211,50‘ tlidldtes the Ednal ) B
Jit," fot the saI’ne reasens it ﬁnds ’§_"64. to be."
;putedly indi gent‘ W“ivll .snffe_r ‘irr‘eparab‘lte‘narrn if : : -
unctlve rehef is entlrely approprlate See
1011 25 L Ed 2d 287 (1970)

of the pla1nt1ffs and hereby permanently enJoms

ppec. Sess. P.A. 09 05.

Miller. ..




